or contradictory testimony concerning the condition of the
highwall as described by the petitioner's witnesses.  Counsel
asserts that respondent's management witnesses testified as
to general mine problems, and what the highwall looked like
on the shift prior to the accident, but had no knowledge as
to what it looked like at the time the accident occurred, nor
did they rebut the evidence presented by the petitioner
as to how the highwall looked before and after the accident
(Tr. 250) .  Counsel maintains that MSHA has established
both violations.

Respondent's position with respect to the citations is
that the highwall in question was in fact inspected prior
to the fatal accident by the drill foreman on the prior shift
and by the mine superintendent, and that they found the highwall
to be free of any hazardous conditions, including any readily
observable or detectable hazards.  Further, respondent's
position is that the highwall was properly scaled and stripped,
and that prior to the accident in question it was safe and
comported with all of the requirements found in Part 77 of
MSHA's safety standards dealing with highwalls (Tr. 163).
Counsel pointed out that the pit foreman who actually
supervised the work of the accident victim died of a
heart attack (Tr. 162) .  However, based on the testimony
of its experienced witnesses, respondent is of the view that
the highwall conditions did not give rise to the issuance of
any violations in this case.

In further support of its case, respondent's counsel
argued that the crux of the matter concerns the condition
of the cited highwall prior to the accident, and that any
knowledge of this condition on the part of Inspectors Siria
and Utley came after the incident during their investigation.
Further, counsel asserted that, as testified to by the
witnesses, events such as weather and nearby blasting operations
would result in changes to the highwall.  Counsel also argues
that the testimony of Inspectors Siria and Utley, and Mr. Penrod,
that no scaling was done, was contradicted by the testimony
of Mr. Montgomery, as well as Mr. Carlisle, Mr. Barrett, and
Mr. Teague.  Since Mr, Siria and Mr. Utley had limited or
no practical surface mining experience, as compared with the
many years of daily practical surface pit experience by the
respondent's witnesses, counsel suggests that their testimony
outweighs that presented by the petitioner in support of
the violations.  Finally, counsel cites a prior decision of
mine in which I concluded that a violation had not occurred
in circumstances similar to the instant case, MSHA v. S.A.M.
Coal Co. , Inc. , Docket No. SE 31-21, June 3, 1982, 4 FMSHRC
1051 (June 1982).
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